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BEFORE THE BOARD OF ENVI RONMENTAL REVI EW
OF THE STATE OF MONTANA

NOTI CE OF ADOPTI ON AND
AVMENDMENT

In the matter of the adoption )
of New Rules | through IV )
pertaining to standards for )
el ectrical conductivity and )
sodi um adsorption rati o and ) (WATER QUALI TY)
classifications for )
constructed coal bed nethane )
wat er hol di ng ponds, and the )
amendnent of ARM 17. 30. 602, )
17.30. 706 and 17.30.715 )
pertaining to definitions for )
wat er qual ity standards, )
i nformati onal requirenents for)
nondegr adati on significance/ )
aut hori zation revi ew and )
nonsi gni ficance criteria )

TGO Al Concerned Persons

1. On August 29, 2002, the Board of Environnental Review
publ i shed MAR Notice No. 17-171 regarding a notice of public
hearing regarding the proposed adoption and anmendnent of the
above-stated rules at page 2269, 2002 Mntana Adm nistrative
Regi ster, issue nunber 16. On Decenber 26, 2002, the Board of
Envi ronnmental Revi ew published MAR Notice No. 17-187 regarding
an anended notice of public hearing on the proposed adoption
and anendnent of the above-stated rules at page 3489, 2002
Mont ana Admi ni strative Register, issue nunmber 24. NMAR Notice
Nos. 17-171 and 17-187 were part of the sane rul emaking
pr oceedi ng.

2. The Board did not adopt New Rule | or the proposed
amendnents of ARM 17.30.715 from MAR Notice No. 17-171 or
Alternative | of New Rule IV from MAR Notice No. 17-187. The

Board deferred consideration of New Rules Il and Ill and the
proposed anendnent of ARM 17.30.706 until its June 6, 2003
regularly scheduled neeting. The Board has adopted
Alternative Il of New Rule IV (17.30.670) and anmended ARM
17.30. 602 as proposed, but with the follow ng changes fromthe
anmended notice, stricken matter interlined, new nmatter

under | i ned:

ALTERNATI VE 11

Rule IV (17.30.670) NUVERI C STANDARDS FOR ELECTRI CAL
CONDUCTI VITY (EC) AND SODI UM ADSORPTI ON RATI O ((SAR)

(1) remains as proposed.

(2) Except—as—provided—+n—fNewRule—HH—the The
nuneric standards for electrical conductivity (EC) and sodi um
adsorption ratio (SAR) for the mai nstens of Rosebud Creek, the
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Tongue, Powder, and Little Powder rivers from Novenber 1
through March 1 are as foll ows:

(a) for Rosebud Creek and the Tongue River, the nonthly
average nuneric water quality standard for EC is 2000 1500
uS/ cm i i

and no sanple may exceed an EC value of 2500
puS/cm and—the The nonthly average nuneric water quality
standard for SAR is 5.0 i i
and and no sanple may exceed an SAR val ue

of 7.5; and
(b) for the Powder River and the Little Powder River
the nonthly average nuneric water quality standard for EC is
2500 pS/cm and no sanple nmay exceed an EC value of 2500 pS/cm
and—the The nonthly average nuneric water quality standard for
SAR is 6.5 i i .

and no sanple may exceed an SAR val ue of 9.75.

(3) Except—as—provided—+n—fNewRule—HH—the The
numeric standards for EC and SAR for the nainstens of Rosebud
Creek, the Tongue, Powder, and Little Powder rivers from March
2 through Cctober 31 are as foll ows:

(a) for Rosebud Creek and the Tongue River, the nonthly
average nuneric water quality standard for EC is 1000 pS/cm

Feor—an—alternative—value i+n—the range—of 1000through—1500
pStert and no sanple may exceed an EC value of 1500 pS/cm and
the The nonthly average nuneric water quality standard for SAR
is 35 3.0 i i

. and no sanple may exceed an SAR value of 4.5; and

(b) for the Powder River and Little Powler River, the
nonthly average nuneric water quality standard for EC is 2000
uS/ cm i i

and no sanple nmay exceed an EC value of 2500
uS/cm and—the The nonthly average nuneric water quality
standard for SAR is 5.0 ' j

fer—an—-alternativevalue +nthe range

of—4-0through—6-0} and no sanple may exceed an SAR val ue of
7.5

(4) Except as provided in [New Rule 1], for For all

tributaries and other surface waters in the Rosebud Creek,
Tongue, Powder, and Little Powder river watersheds, the
nonthly average nuneric water quality standard for EC is 500
uS/ cm i i
2500+

pSHer- and no sanple may exceed an EC value of 500 pS/cm
and—the The nonthly average nuneric water quality standard for
SAR from March 2 through OCctober 31 is 56 3.0

alternative value in the range of 3.0 through 7.5] and no
sanple may exceed an SAR value of 4.5. The nonthly average
nuneric water quality standard for SAR from Novenber 1 through
March 1 is 5.0 and no sanple nav_exceed an SAR val ue of 7.5.

(5) AH—oft—the-standardstHi-stedin{2)—through—{(4)—-apphy

value}— For the Tongue River Reservoir, the nonthly average
nuneric water quality standard for EC is 1000 uS/cm and no
sanple may exceed an EC value of 1500 uS/cm The nonthly
average nuneric water quality standard for SAR is 3.0 and no
sanpl e may exceed an SAR val ue of 4.5.

8-4/24/03 Mont ana Admini strative Regi ster




- 781-

(6) through (8) renmain as proposed.

17. 30. 602 DEFI NI TI ONS (1) through (8) remain as
pr oposed.

(9) "Electrical conductivity (EC)" neans the ability of
water to conduct an electrical «current at 25°C The
el ectrical conductivity of water represents the anount of
total dissolved salts solids in the water and is expressed as
m cr oSi enens/ centi net er (uS/cm or m cronmhos/ centi et er
(pmhos/cm or equivalent units and is corrected to 25°C.

(10) through (32) renmain as proposed.

3. The follow ng cooments were received and appear with
t he Board's responses:

Response to Comments on MAR Notice No. 17-171

COVMENT NO. 1: Several commentors reconmended retaining
the existing narrative water quality standards that apply to
El ectrical Conductivity (EC) and Sodi um Adsorption Ratio (SAR)
and not adopt nuneric EC and SAR standards. These commentors
stated that the proposed nuneric standards are not consistent
with scientific information regarding irrigation water quality
and potential effects on Mntana soils and crops. This is
illustrated by the inability of the Departnent to develop
cl ear, concise and consistent standards as denonstrated by the
numer ous changes that have been nmade during the devel opment of
t he proposed standards.

RESPONSE: The process of developing water quality
standards for EC and SAR in the Powder River Basin has been
underway for nore than two years. During that tine, the

Departnment reviewed previously existing water quality data,
collected additional data and reviewed available information
about crops and irrigation practices in the Basin. Initially,
draft standards were prepared and distributed for comment to
the agricultural comunity, environmental representatives and
the coal bed nethane (CBM industry. Based on the comments
and data received, the Departnment continued to revise its
initial proposal as part of the process of devel oping
scientifically defensible standards. The nunber of revisions
during the developnment of the proposed standards indicates
that the Departnent was engaged in an open and responsive
process.

At this tinme, the Board believes that there is sufficient
information about the effect of irrigation water salinity and
SAR to establish water quality standards that are protective

of existing and future Dbeneficial uses. The U S
Environnmental Protection Agency submtted comments in support
of the Board's position by stating: "Although the issues are

conpl ex, the science for sonme key factors inperfect, and the
data on existing conditions inconplete, we believe the
existing information is sufficient to support adoption of
appropriate and protective standards now. ..." Despite the
vari ous changes to the rules that are being nade in response
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to coments, the Board believes that there is sufficient
information to adopt nunmeric standards that are protective of
desi gnat ed uses. G ven that nuneric standards are necessary
to clearly delineate an enforceable |imt that is consistently
applied by various permt witers, the Board does not agree
that retaining the existing narrative standard is appropriate.

COMVENT NO.  2: Several comentors stated that the
nunmeric standards for the Powder River are too |ow, because
the natural quality of +the R ver exceeds the proposed
st andards.

RESPONSE: The Board agrees. The EC standard for the
Powder River during the irrigation season will be raised from
1900, as originally proposed, to 2000 pS/cm For the
nonirrigation season, the EC standard wll be raised from
2000, as originally proposed, to 2500 pS/cm In addition, the
SAR standard will be 6.5 for the nonirrigati on season. These
nodi fications nore nearly reflect natural conditions and wll
not inpact irrigated agriculture.

COMVENT NO. 3: The fornmula for deriving a SAR standard
for the Tongue River and Rosebud Creek during the irrigation
season should be elimnated. The change is recommended after
a review of the "Hanson" diagram The di agram was the basis
for the fornmula in MAR Notice No. 17-171 (SAR = (EC X 0.0071)
— 2.475) that relates "perm ssible" SAR levels to EC The
review revealed that the diagram was incorrectly copied from
the original scientific papers. Using the original papers the
correct formula is SAR = (EC X 0.0067) - 3.345. Rat her than
nodify the rules to include the correct fornula, it 1is
recomended that the fornmula be elimnated fromthe rules for
the foll ow ng reasons:

(1) For the Tongue River and Rosebud Creek, the m ninmm
EC to which the fornula was applied in MAR Notice No. 17-171
was 350 pS/cm  Using the fornula resulted in a water quality
standard for SAR of 0.5. However, long-term irrigation of
conparable soils in the Yell owstone Valley using water with an
EC less than 500 pS/cm and a SAR of 2 has not caused
noti ceabl e damage to soils. |If the correct fornula is used, a
SAR of 2 corresponds to an EC value of approximtely 800
puS/ cm Thus, the formula could only be used for EC val ues
between 800 and 1000 pS/cm (the EC standard). Due to the
[imted applicability of the fornmula to these streams, the
uncertainty of the fornula values, and the fact that
elimnating the fornula greatly sinplifies the rules, the
formula should not be used for the Tongue River and Rosebud
Creek.

(2) For the Powder and Little Powder Rivers, the EC is
nearly always above 1240 uS/cm At EC values greater than
1240 pS/cm the fornmula gives SAR values greater than 5.
Since the maxi mum SAR irrigation standard for these Rivers is
set at 5, the fornmula would serve no purpose for these
streans.
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(3) For the tributaries, the EC standard of 500 pS/cm
and the use of the formula would result in a SAR |limt of
0. 005. This value is well below a SAR of 2, which is not

harnful in the Yellowstone Valley. Thus the formula should
not be used.
RESPONSE: The Board agrees. Rat her than wuse the

formula, the Board is adopting specific SAR values for the
various streans and rivers under consideration

COMVENT NO.  4: Even though the Departnment concedes that
EC and SAR are "harnful" paranmeters, the proposed rule treats
these paraneters differently fromall other harnful paranmeters
by exenpting them from the nondegradation policy. The
proposal exenpts EC and SAR by providing a nonsignificance
threshold that is the sanme as the proposed nuneric water
quality standards for EC and SAR The Board should reject
this proposal because it will not pass strict scrutiny by the
courts and is therefore unconstitutional. I nstead, the Board
should adopt the irrigator's proposal that would set the
nonsi gni fi cance threshold at 50% of the applicable standard,
which is the threshold for all other harnful paraneters.

Anot her commentor argued that EC and SAR should be
designated as "toxic" for purposes of establishing a 15%
nonsi gni fi cance threshold for nondegradation review.

RESPONSE: The Departnment has not conceded that EC and

SAR should be classified as "harnful." Mor eover, the Board
does not agree that the rule should be changed to define EC
and SAR as either "harnful"” or "toxic." In MAR Notice No. 17-

171, the Board explained that, given the natural fluctuations
of EC and SAR in the Tongue and Powder River Basins, which
often result in exceedances of the proposed nuneric standards,
the policy of maintaining existing "high quality" for these
paranmeters is not justified. Regardl ess of the nuneric
threshold that could be inposed by the adoption of a 50% or
10% t hreshold, those thresholds w il not prevent EC and SAR
from naturally degrading water quality to the point where the
nuneri c standards are exceeded. The Board al so explained
that inposing a nuneric threshold based upon a percentage of
the assimlative capacity would be virtually inpossible to
comply with or enforce. G ven that slight changes in EC and
SAR are extrenely difficult to neasure, a nonsignificance
t hreshol d based upon a percentage of the assimlative capacity
would require continuous in-stream nonitoring in order to
di stinguish between natural degradation and nonsignificant
changes resulting from discharges. The inpracticality of
enforcing a nuneric nondegradation threshold for these
paranmeters argues persuasively against the adoption of such
t hr eshol ds.

Based on the reasons given above, the Board does not
believe that the narrative nonsignificance thresholds violate
the Water Quality Act or the Constitution.
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COMVENT NO.  5: Adoption of any nunerical standards for
EC and SAR would elimnate the potential for any discharge of
CBM wat er .

RESPONSE: The revised rules would not elimnate the
potential for CBM discharges. According to anal yses perfornmed
by DEQ staff, the revised rules would allow for at |east
several thousand acre feet of CBM discharges to the Powder
Ri ver wi t hout vi ol ati ng st andar ds, even after t he
nondegradati on threshold for flow is applied (i.e. 15% of the
mean nonthly flow). For the Tongue River, there could be from
10,000 to 15,000 acre feet of CBM discharges. Both of these
nunbers are based on the assunptions that di schar ge
[imtations will be based on the nonthly 90th percentile flows
and that the nondegradation thresholds for other paraneters
will not be |imting.

COMMVENT NO. 6: Adoption of nunerical standards for EC
and SAR would potentially elimnate the allocation of any
assimlative capacity to Wom ng.

RESPONSE: The purpose of water quality standards is not
to allocate assimlative capacity, but to protect the
designated uses of a water body. See 40 CF.R 8 131.2 and
131. 11. For this reason, the water quality standards being
adopted by the Board do not allocate assimlative capacity
anong tribal |ands, Mntana, or the state of Wom ng. Rather,

the standards being adopted wll protect agricultural uses
within the state, as well as the other designated uses of
those state waters. |If it beconmes necessary to apportion the

assimlative capacity of the water bodies for EC or SAR
between the states, that process would likely take place in
the context of an interstate total maxinum daily |oad (TML)
or an interstate agreenent under the federal Cean Water Act
(CWA) .

COVMENT NO. 7: The proposed nunerical standards for EC
and SAR woul d create conpliance problens for all current and
future di scharges.

RESPONSE: The nuneric standards wll not "create"
conpliance problens because, regardless of the type of water
quality standard used (nuneric or narrative), the designated
uses of the water body require protection based upon
conpliance with an appropriate MPDES permt limt. The only
di fference between using the nuneric standards rather than the
existing narrative standard is that the precise Ilevel of
protection would no |onger be  subject to differing
interpretations in the context of future permtting decisions
and enforcenent actions.

Moreover, conpliance with the nuneric standards should
not be a problem for new point sources, since no permt my be
i ssued unless the departnment is assured that the permt limts
can be net. See ARM 17.30.1311(1). For existing sources,
which are primarily municipalities, the adoption of EC and SAR
standards should have little or no effect, since those sources
do not discharge |arge volunes of EC and SAR In ternms of

8-4/24/03 Mont ana Admini strative Regi ster




- 785-

nonpoi nt sources and irrigation return flows, those sources
are not subject to permt requirenments so that conpliance with
permt limts wll not be a problem See ARM 17.30.1310.
However, nonpoint sources and irrigation return flows are
subject to conpliance with water quality standards, regardless
of whether those standards are nunmeric or narrative.

COVMENT NO.  8: Adopting the proposed nuneric standards
would require listing the streans in the area as inpaired and
developing a total maxinum daily load (TWMDL) for all of the
streans.

RESPONSE: The adoption of nuneric standards for EC and
SAR will not mandate the listing of streanms as inpaired, but
will serve as a basis for determining their inpairnent status.
The mere fact that the waters in these R vers nmay exceed the
nuneric standards is not the only factor considered in making
this determ nation. The determnation of whether or not a
water body is inpaired requires an extensive review of water
quality information and an assessnment of the sources and

causes of pollution. |If the quality of a water body does not
nmeet one or nore standards because of natural conditions, the
water is not listed as inpaired and does not need a TVMDL. In

fact, several water body segnents in the Basin were listed as
inpaired and in need of a TMDL based on an interpretation of

the narrative standards for salinity. Sonme of those waters
were renoved in the year 2000 Ilist due to a Ilack of
sufficient, credible data to support their [listing. As a

result, additional water body assessnents have been conducted
and, based upon the outcone of those assessnents, TMDLs nay be
determned to be necessary. If a TMDL is necessary, the
nuneric standards being adopted for EC and SAR will facilitate
the determnation of appropriate l|oad and waste |oad
al l ocations during TMDL devel opnent.

COVMENT NO.  9: The proposal is not stringent enough
during the nonirrigati on season.

RESPONSE: The Board's proposed revisions to the EC and
SAR standards will protect the sensitive crops grown in the
Powder River Basin during the nonirrigation season. The
standards during the nonirrigation season are sonmewhat |ess
stringent but are believed to be protective of riparian
vegetation and floodplain areas that could be flooded during
the winter because of ice jans. The Board also believes that
the proposed standards are protective of all aquatic life
(fish as well as invertebrates). During sone parts of the
year, sumrer or winter, the water quality data show that the
proposed standards have been exceeded and no information has
been found that suggests the aquatic life has been inpaired
during those excursions.

COMVENT NO. 10: The proposed nuneric standards shoul d be
nodi fied because they do not include Mirch during the
irrigation season. Irrigation during March, especially on the
tributaries, is cormmon in the affected areas.
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RESPONSE: The Board agrees and is nodifying the rules to
include the nonth of March in the irrigation season.

COVMENT NO. 11: The proposed standards will not protect
uses in the Basin or downstream in the Yellowstone Valley.
The standards should be set so that no increases in EC or SAR
are all oned.

RESPONSE: The Board believes that the nuneric standards

will protect all beneficial uses of the R vers and that
i npl ementation of the standards under the existing permt
system will ensure that downstream uses w |l be protected.

This belief is based on the information, data, and anal yses
contained in the paper titled Technical Basis for Draft EC and
SAR Standards, Montana Departnent of Environnental Quality,
July 2002, which is the basis for the standards, and
nodi fications to the standards nade in response to new
information submtted during the comment peri od.

The Board also believes that the nondegradation
requirenents in the rules are adequate to protect the waters
in the Basin during the periods when the quality of those
waters is better than necessary to protect the designated uses
(i.e., "high quality"). An absolute ban on any increase of EC
and SAR is unnecessarily stringent since "high quality" waters
by definition have sone assimlative capacity for increases in
a paranmeter while still fully supporting uses.

COMMVENT NO.  12: Montana's existing narrative standards
coupled with specific discharge limts based on guidelines are
nore flexible than nuneric standards, and fully protect
benefi ci al uses. According to statenments of Womng's
Departnment of Environnental Quality, the wuse of narrative
standards wusing inplenentation guidance for establishing
permt limts for coal bed natural gas discharges has been
functioning well in Wom ng.

RESPONSE: The Board believes that nuneric standards wl|
simplify the permtting process and aid in maintaining a
consi stent approach to permtting discharges from CBM wells.
It is also the Board's opinion that nuneric standards are
necessary to protect irrigated agriculture in the Powder River
Basin from any inpacts that may occur from such discharges.
This belief is based on the information, data, and anal yses
contained in the paper titled Technical Basis for Draft EC and
SAR Standards, Montana Departnent of Environnental Quality,
July 2002, which is the basis for the standards, and
nodi fications to the standards nade in response to new

information submtted during the coment period. In addition,
wi thout nuneric standards, permts may be issued that are not
protective of desi gnat ed uses, due to i ndi vi dua

interpretations of "flexible" guidelines.

The suggestion that guidelines be used for interpreting
the existing narrative standards would I|ikely require
rul emaki ng under the Mntana Adm nistrative Procedure Act
before the Departnment could apply those guidelines in its
permtting decisions.
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COMVENT NO. 13: Nuneric standards should not be adopted
until the devel opnment of a TMDL work i s conpl et ed.

RESPONSE: The adoption of nuneric standards by the Board
will assist the Departnment in determ ning whether or not the
Tongue and Powder Rivers are in fact inpaired and in need of a
TNVDL. Since the purpose of a TMDL is to ensure that water
quality standards are being mnmet, adopting the nuneric
standards is the logical first step in this process. The
nunmeric standards should facilitate the TMDL process by
identifying the appropriate level of water quality that nust
be mai nt ai ned.

COVMENT NO.  14: One commentor stated that Mntana's
Constitution requires that pollution be prevented and also
requires that existing beneficial uses of water be recognized
and confirnmed. Specifically, the right to a "clean and
heal thful " environnment provided in Article Il, Section 3 and
Article 11X, Section 1, and the constitutional provision
recognizing and confirmng existing water rights in Article
| X, Section 3 of Montana's Constitution, require the Board to
adopt nuneric standards that protect the existing water rights
of the Tongue River Witer Users' Association (TRWA). I'n
addi tion, another commentor argued that the contract between
the state of Montana and the TRWJA for the use of water in the
Tongue R ver Reservoir indicates that the water rights being
served under that contract nust be protected.

RESPONSE: The nuneric standards proposed by the Board
were specifically developed to protect existing irrigation
practices. As such, the standards w |l protect the existing
water rights of the TRWA

COMMVENT NO. 15: One commentor stated that the proposed
standards for EC and SAR would not apply to other rivers and
streans in Mntana, as suggested by the Departnment, but only
apply to the streans and rivers identified in the rule.

RESPONSE: As noted by the comentor, the Board is
adopting nuneric standards for EC and SAR only for those
streans and rivers identified in the rule proposals. The use
of the standards by the Departnent, however, may result in the
application of these standards in other streans and rivers in

Mont ana. Specifically, since the mpjority of streans in
Mont ana have narrative criteria for EC and SAR, the Departnent
will wuse existing information including the information and

process that was used to develop the nuneric standards for the
Powder River Basin as a basis for translating the narrative
criteria during its permtting actions. As a result, the
application of these nuneric standards for EC and SAR to ot her
streans and rivers with simlar characteristics in Mntana may
occur.

COMVENT NO.  16: The proposed definition of electrical
conductivity should be anended to delete the word "salts" from
the phrase "total dissolved salts" and replace it wth
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"solids." The phrase "total dissolved solids" is nore
inclusive and nore correctly describes the water's ability to
conduct electricity. It also reflects the conmon usage of the

termand the fact that all of the historical data is in terns
of "total dissolved solids.”

RESPONSE: The Board agrees and has anended the rule as
shown above.

COMVENT NO. 17: Coal bed nethane devel opnment will be a
boom and bust business that wll cause social and economc
probl enms to | ocal comunities.

RESPONSE: The Board has no authority to control the
"boom and bust" cycles created by industry. The Board' s only
authority over any industry is its authority to protect state
waters through the adoption of water quality standards,
nondegr adat i on requirenents, and permt requi rements
applicable to all industrial discharges.

COVMENT NO. 18: Coal bed nethane water should be re-
injected, both to protect the surface waters and to recharge
t he ground water.

RESPONSE: The Board's authority to adopt water quality
standards under 75-5-301, MCA, does not include the authority
to require re-injection as the only nmeans of disposal for a

di schar ge. Rather, the Board is authorized to adopt water
quality standards that, in effect, wll establish the maximm
al l owabl e change in water quality that is still protective of
all existing and designated uses. After water quality

standards are adopted, a discharger has the option of treating
its discharge or re-injecting the discharge to ground water as
a neans to achieve <conpliance wth the newy adopted
st andar ds.

COMVENT NO.  19: D scharges of coal bed nethane water
Will result in harmto Pallid Sturgeon and Paddl efi sh.

RESPONSE: The Pallid Sturgeon and Paddlefish are
residents of the Yellowstone River and do not reside in the
streans and rivers under consideration. Due to the dilution
of the Tongue River when it nmerges with the Yell owstone River,
coal bed nethane discharges into the Tongue River wll not
cause changes in water quality that would be harnful to Pallid
St urgeon or Paddl efi sh.

Response to Comments on MAR Notice No. 17-187

COMVENT NO. 20: Maxi mum or i nstantaneous standards are
necessary, in addition to average nonthly standards, in order
to protect irrigated agriculture and aquatic life from the
effects of val ues that are higher than the neans.
Specifically, maxi mum SAR standards are necessary in order to
protect against rain-on-sodic-soil events and nmaxinum EC
standards are necessary to protect against osnotic shock.

RESPONSE: The Board agrees that, in addition to average
mont hl y standards, mexi mnum standards are necessary to protect
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designated uses from values that exceed the nean nonthly

val ues. Accordingly, the Board is adopting maxinmum
i nst ant aneous st andards. These standards will pr ot ect
irrigated agriculture and aquatic Ilife during short-term

el evations in EC and SAR val ues.

COVMENT NO. 21: The EC and SAR standards for both the
irrigation and nonirrigation seasons should be set to reflect
the anbient values in the Powder and Little Powder Rivers
since the anmbient values in these R vers are often above the
standards that are being proposed. Setting standards that are
less than the anbient levels wll unnecessarily restrict
di schar ges.

RESPONSE: The Board di sagrees. Under federal |aw, water
quality standards nust be established at |evels that protect
designated uses, regardless of the anbient quality of the
wat er . For this reason, the anbient condition of the water
whet her high or low quality, is not relevant in determning
the appropriate |evel of water quality that will fully protect
uses. Although the irrigators on the Powder and Little Powder
Rivers currently use water from these Rivers w thout harnfu
effects, they do not irrigate with average anbient quality
wat er . I nstead, they use the water only on those occasions
when the quality of water is known to be of high enough
quality that it will not danage their crops or soils.

The standards that the Board is adopting have been
established in a manner that wll protect agriculture and
aquatic life uses from any increase in the levels of EC and
SAR that may occur during periods of relatively good quality
wat er .

See al so response to Comment No. 30.

COMMVENT NO.  22: If the water in the Tongue River
Reservoir is allowed to reach the proposed nonirrigation
season standards for EC and SAR at 2000 upuS/cm and 5.0
respectively, then the water that is released from the
Reservoir at the start of the irrigation season could exceed
the irrigation season standards of 1000 pS/cm and 3. 5.

RESPONSE: The Board agrees. Due to this concern, the
Board is adopting the proposed irrigation season standards of
t he Tongue River as year-round standards for the Reservoir.

COVMENT _NO.  23: The proposed nonirrigation season
standard for EC at 2000 pS/cm for the Tongue River Reservoir
is so high that it may reduce the abundance of zooplankton in
the Reservoir. These organisns are the major food source for
the fish in the Reservoir. We suggest that the standard be
set at 1500 pS/cmor |ess.

RESPONSE: The Board agrees. The Board is adopting the
irrigation season standards of the Tongue River as the year-
round standard for the Tongue River Reservoir.

COVMENT _NO.  24: The proposed nonirrigation season
standard for EC at 2000 puS/cm for the Tongue R ver and Rosebud
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Creek is so high that it may reduce the spawning or
reproductive success of the fish in these streans. The
nonirrigation season standard for EC should not exceed 1500
pS/cm for these streanms in order to protect fish eggs and
young fish during the first 30 to 60 days after the eggs
hatch, which is the time they are nost sensitive.

RESPONSE: The Board agrees. The Board concludes that
the nonirrigation season standard for EC at 1500 pS/cm for the
Tongue River and Rosebud Creek will not be harnful to fish or
ot her aquatic life.

COMVENT NO.  25: The proposed EC standard of 500 pS/cm
and a SAR |imt of 5.0 on tributaries is neither reasonable
nor reflective of anbient conditions. The standards for the
tributaries should be the same as standards for the streans
into which the tributaries flow.

RESPONSE: The Board disagrees and believes that a nore
protective standard for the tributaries is necessary based

upon the follow ng. Spreader dike systens, which are used
along the tributaries, depend on |eaching of salts that
accunul ate as a result of partial or full irrigation systens

using waters whose EC and SAR are largely unknown. The data
provided by Dr. Frank Sanders, of CBM Associ ates, denonstrate
that levels of EC and SAR during individual runoff events in
ephener al tributaries have a high degree of tenpora
variability. Furthernore, both EC and SAR levels in the
runoff can be quite high for considerable lengths of tine.
Data from Wom ng denonstrates that EC | evels as high as 8000
pS/cm and SAR values up to 12 have occurred in epheneral
dr ai nages. Any further increase in these paranmeters could
pose a significant increase in the probability that irrigation
wi th spreader dike systens along epheneral tributaries is not
sust ai nabl e.

Consequently, both the EC and SAR levels in runoff water
in epheneral tributaries nust be maintained as low as
possi bl e, particularly since the levels of these water quality
paranmeters are already high. The |owest possible EC is
required to mnimze the increase in soil salinity wthin the
root zone that wIll occur between the episodic |eaching
events; the |owest possible SAR is required to facilitate the
infiltration of the excess non-saline water needed for
| eaching during the episodic | eaching event.

COVMENT NO. 26: The standard should be based on the
nmedian rather than the nean, Dbecause nedians are not as
sensitive to outliers which may be caused by unique and
i nfrequently occurring conditions.

RESPONSE: The Board di sagrees. The nedi an shoul d not be
used for the very reason that it is not sensitive to
"outliers" (values that are considerably different from nost
of the data). The use of nedians instead of the neans would
allow increases in EC and SAR levels, which my affect
agricultural use. The Board believes that limting discharges
based wupon the nean s nore protective of irrigation
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sustainability than the nedian precisely because outliers wll
all ow i ncreases that may be harnf ul

COMVENT NO.  27: The SAR standards for the Powder and
Little Powder Rivers should be higher than 5.0 during the
irrigation season because, accor di ng to t he conmon
infiltration risk threshold diagram there is substantial
assimlation capacity remaining in the SAR versus EC
rel ati onshi p under post 1990 conditi ons.

RESPONSE: The Board disagrees. The assimlative
capacity based on the diagram does not take into account the
i npacts of rain. The inpacts of rain are inportant because
rain will lower the salinity of the surface soil nore quickly
than it will [ower the SAR val ue. Consequently, what may be
appropriate in regard to infiltration rates for certain soils,
based on the EC and SAR of the irrigation water, can becone
harnful follow ng rain. The average nonthly SAR standard of
5.0 for the Powder River and the Little Powder R ver wll
[imt the harnful effect of rain on assimlative capacity.
Any SAR above 5.0 poses a risk to the sustainability of
irrigated agriculture where rainfall occurs during planting
season and during the early crop gromh stages where crusting
can prevent successful energence of crop seedlings. It also
poses significant risks in regard to reducing infiltration and
i ncreasing erosion and runoff on soils without full crop cover
during the grow ng season and in the fall after annual crops
are harvest ed.

COVMENT NO. 28: Any problemresulting fromincreased SAR
can be effectively managed by surface dressing of various soi
anmendnents such as gypsum or nmanure.

RESPONSE: The Board understands that the problens caused
by nodest increases in SAR could be overcone with various
surface dressings. The costs to an individual farnmer could
range from $50.00 to $200.00 per acre. The Board does not
agree that these costs should be born by the irrigators.

More inportantly, 75-5-303(1), MCA, requires t he
protection of existing uses and the level of water quality
necessary to protect those uses. Accordingly, the Board is
statutorily constrained from allow ng increases of SAR to the
point that existing irrigation practices nust be nodified to

accommodate |ower water quality. Since the existing use of
these waters does not require the application of "surface
dressing,"” the Board will not allow increases of SAR that

woul d require nodifications to existing irrigation use.

COMVENT NO.  29: Soil crusting is an existing problem
that may not be significantly reduced by the proposed SAR
standard of 5.0.

RESPONSE: The Board agrees. This is one reason the
average nonthly water quality standard for SAR should not be
hi gher than 5.0 during the irrigation season.
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COMVENT  NO.  30: Poi nt source discharges should be
al | oned when such discharges contain better water quality than
t he anmbient river conditions.

RESPONSE: The Board agrees. Section 75-5-306, MCA,
generally provides that discharges are not required to treat
their discharge to a purer <condition than the natural

conditions of the receiving water. Consequently, when the
water quality standards are naturally exceeded, discharges
which will not neke the instream water quality worse are
al | owed.

COMVENT NO.  31: The nonirrigation season standards for
Rosebud Creek should be the sane as those for the irrigation
season because nmuch of the irrigation from Rosebud Creek is
actually subirrigation where water is not applied to the soi
surface but "wicks up" to the plant roots from a shallow
aquifer that is recharged by water fromthe Creek

RESPONSE: The Board disagrees. During the irrigation
season, water is drawn up or "wi cks" upward in the soils to
replace water that 1is extracted by the plants or that
evaporates from the soil surface. During the nonirrigation
season, the plants are not extracting water and there is
essentially no evaporation fromthe soil surface. Thus there
is no "driving force" to nove water up in the soil colum.

In addition, during the nonirrigation season the water
level in the creek is normally very low In fact during this
period zero flows are not uncommon. Due to the |low |evels of
water in the stream channel, water tends to flow out of the

soil and into the stream channel. Therefore, there is little
chance that shallow aquifers will be recharged by water from
Rosebud Creek during the nonirrigation season.

Finally, any potential <increase in flow during the
nonirrigation season resulting from CBM devel opnent is subject
to Mntana's nondegradation requirenents. In order to be
"nonsignificant” under Montana's rules inplenenting the

nondegradation statutes, any increase in stream flow that
woul d result froma "new or increased" discharge is |limted to
| ess than 15% of the mean nonthly flow or |ess than 10% of the
7QLO0 fl ow. Therefore, any potential increase in flow that
woul d likely inpact subirrigation would be limted based on a
site-specific analysis during a nondegradation review of a
proposed di schar ge.

COVMENT NO. 32: The nost salt-sensitive crops grown in
the Tongue River Basin are alfalfa and pinto beans, which do
not begin to decrease in yield until the EC of the soi
exceeds 2,000 pS/cm (neasured in a saturated paste extract).

RESPONSE: The Board di sagrees. The beans that are grown
in the Tongue River area have a threshold salinity of 1,000

uS/ cm

This coment is likely based wupon a North Dakota
Ext ensi on Docunent (Managing Saline Soils in North Dakota SF-
1084, dated Novenber 1994). Table 5 in the North Dakota

docunent shows 100% relative yield for pinto beans at an
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el ectrical conductivity of a saturated paste of 2,000 pS/cm
The threshold for salinity in Table 5 does not agree, however,
with the |lower threshold of about 1,000 puS/cm shown in Figure
7 of the same docunent. In addition, the original report
cited in the North Dakota docunment, used in support of both
Figure 7 and Table 5 does not provide any data about pinto
beans, or any other variety of beans, nor does it discuss
threshold salinity.

Dr. Bauder, Professor of Soil and Water Quality, Montana
State University, has confirned that the genus/species of the
pi nto beans grown al ong the Tongue River is Phaseolus vulgaris
L, which is identified in salt tolerance tables as Bean,
comon. According to these tables, the comon bean has a
threshold salinity of 1,000 pS/cm This value is the basis
for the EC standard for the Tongue R ver in Mntana.

COVMENT NO. 33: The basis for the assunmed |eaching
fraction of 15% for conventional irrigation is not docunented.

RESPONSE: The authors of the standard references on
salinity and irrigation have concluded, based on their
prof essional judgenent, that it is reasonable to assune that
conventional irrigation results in a leaching fraction of 15%
to 20% In addition, a study in California was done where the
| eaching fractions were neasured in nine fields from 1977
t hrough 1981. The soil textures in these fields varied from
very fine sand to silty clay. Crops included barley, alfalfa,
wheat, sugarbeets, cotton, sorghum bernuda grass, |ettuce and
cant al oupe. The | eaching fractions by crop ranged from 0.02
to 0.42, and the leaching fraction by field ranged from 0. 07
to 0.27. The Board believes that 15% to 20% is a good
approximation of the average |l|eaching fraction that s
occurring in the Tongue River Basin.

COMVENT NO.  34: The proposed EC and SAR standards for
the Powder River wll allow increases that wll negatively
i npact people who use water fromthe Buffalo Rapids Irrigation
District to irrigate crops and their yards, and those who use
this water for donestic purposes.

RESPONSE: The Board disagrees. The nean values of EC
and SAR in the Powder River at Locate (the nearest point for
whi ch we have data) for the period from 1990 through 2000 are
about 1800 puS/cm and 4 respectively. The standards that are
bei ng adopting for the irrigation season are 2000 pS/cm and 5
respectively. Any increase allowed by the standards w Il not
have any neasurable effect on Buffalo Rapids Irrigation
District water users.

COMVENT NO.  35: Any increase in the concentration of
sodiumwi || hasten the inevitable destruction of the irrigated
soils. There is no flushing of these soils because the water
quality is not sufficient to take out the salts that have
accunul ated since irrigation began. The irrigators probably
are not aware that the accunulation of salt in the soils is
not going to get better. Even if water from CBM wells is not
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di scharged into the Tongue River, there wll continue to be
accunul ations of sodium in the soil because all the water
being used for irrigation contains it.

RESPONSE: The Board di sagrees that flushing of salt from
the soils does not occur. According to the conment,
irrigation along the Tongue River near Mles Cty would cause
toxic concentrations in the soil (nothing would grow) in about

15 years if no leaching is taking place. For the Powder
River, with a nean salinity of about 1800 puS/cm it would only
require five years to achieve toxic levels in the soil if no
| eaching occurs. However, irrigation has been underway in

these areas for nearly 100 years. Based upon the historic use
of irrigation waters in this area, adequate |eaching has and
is occurring in the irrigated lands of the Tongue and Powder
Ri ver Vall eys. The proposed water quality standards wl|
al l ow successful irrigation indefinitely, provided the current
| eaching fractions are maintained.

Sodium levels in the soils naturally fluctuate in
response to drought and changes in managenent. Consequently,
one should expect the sodium levels in the soils now to be
hi gher than they were a few years ago before the current
drought started.

COMVENT NO.  36: The water quality standards for the
tributaries should be higher in the nonirrigation season
simlar to the standards for the Tongue and Powder Rivers.
Moreover, the standards should be established at different
| evel s for epheneral tributaries as opposed to perennial
tributaries.

RESPONSE: The Board di sagrees that the standards for the
tributaries should be different for perennial and epheneral
streans because the characteristics of epheneral and perennial
streans are intermxed in the tributaries wthin the Basin.
That is, many streans have sonme sections that are perennia
and other sections that are epheneral. Water that s
di scharged into a section of a tributary that is perennial,
for exanple, is likely to flow into another section of the
stream that is epheneral. In addition, nuch of the water
di scharged during the nonirrigation season is likely to be
"stored" as ice and flow downstream during the irrigation
season. For this reason, the Board does not agree that the
standards for tributaries should be  higher in the
nonirrigati on season.

COMMVENT NO. 37: The proposed standards of the Departnent
are too high. Only the "conprom se standards"” devel oped by
the irrigators will protect all uses.

RESPONSE: The Board disagrees. The standards being
adopted have been nodified in sone respects from those that
were originally proposed by the Departnent. The major changes
include lowering the nonirrigation season standards for the

Tongue River Reservoir, lowering the SAR standards for the
Tributaries and the adoption of mnmaxinmum or "instantaneous”
st andar ds. As a result, the standards being adopted are
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simlar to the proposed "conprom se standards” of the
irrigators.

As Dr. Bauder explained, small differences in the
standards, such as the difference between a SAR standard of 3
and a standard of 3.5,  are not significant in terns of
protecting uses. The Board believes that the standards being
adopted are based on a sound rationale that will protect uses.

COMVENT NO. 38: Fl ow- based permtting should only be
al l owed during the nonirrigation season.

RESPONSE: The Board di sagrees. The flows are usually so
low during the nonirrigation season that very little water
could be discharged regardless of what flows are used to
calculate discharge limts. Thus, adoption of flow based
standards for use only during the nonirrigation season would
serve little purpose.

See response to Comment No. 43.

COMMVENT NO. 39: CBM devel opnment will increase the sodi um
content of the Yell owstone River to the point that comrunities
such as dendive wll have to renove sodium from their

drinki ng water.

RESPONSE: The Board disagrees. G ven that 50% of the
time the flow of the Yellowstone at Sidney is above 7,500
cubic feet per second and the average sodium concentration is
about 60 mcrograns per liter (ng/lL). If we assune that
50,000 CBM wells were each discharging 2.5 gallons per mnute
at a given time (which is very wunlikely) at an average
concentration of 400 ng/L the resulting sodium concentration
in the Yell owstone River would be increased to 78 ng/L. This
concentration is well below the level that would cause any
probl ems. Thus, treatnment would not be required.

COMVENT NO. 40: The Departnent's proposed standards are
so high that nore efficient sprinkler irrigation, which

usual |y achi eves | eaching fractions less than 15% w Il not be
possi bl e without damage to irrigated | and.

RESPONSE: The Board disagrees. The Departnent's
proposed standards would allow relatively small increases in
the EC and SAR of the water used in the Lower Tongue River
Valley and practically imreasurable increases in the
Yel | onstone Valley. In the Tongue River Valley, the increases

would result in water quality simlar to the upper |evels of
EC and SAR that occur in river waters used by farnmers in the
Tongue River Drainage. Irrigation waters with simlar or
poorer quality have been used successfully in other irrigated
regions of the west. The changes are so snmall that no changes

in managenent of sprinkler irrigation systenms wll be
necessary. If it is practical to sprinkler irrigate a
particular field now, it wll still be practical after the

i ncreases allowed by the standards occurs.

COVMENT NO. 41: A field in the Tongue River Valley near
Mles City has recently shown spots where salt is accunul ating
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after about 100 years of successful irrigation. This is
partially due to CBM discharges and partially due to the
dr ought . The problem wll become worse if the proposed

standards are adopt ed.

RESPONSE: Since there is no data to support the theory
that CBM di scharges have caused any neasurable changes in the
quality of the |lower Tongue River, the Board cannot determ ne
whet her CBM di scharges have contributed to the problem of this
irrigator. However, the standards being adopted by the Board
will protect irrigated land from any new proposals to
di scharge CBM water in the Tongue River.

COVMENT  NO.  42: Under state and federal law, the
proposed water quality standards nust protect designated uses
and allow no degradation of existing uses. The evi dence
submtted by Mntana FWP indicates that the proposed water
quality standards do not protect warm water fisheries. In
addition, the evidence provided by Drs. Bauder and Minn
indicate that the proposed standards do not protect soils and
irrigated crops under all circunstances. Finally, the
proposed standards violate the nondegradation requirenents,
because they allow as nuch as a 200% increase over current
salinity in the Tongue R ver. Since the proposed standards do
not protect designated wuses in all circunstances, those
standards violate the federal CWA and inpl enenting regul ations
and Montana's Water Quality Act.

RESPONSE: As indicated in the responses, the Board has
nodi fied the proposed standards in response to the coments of
FWP regarding zooplankton in the Tongue River Reservoir by
adopting a year-round average nonthly standard for EC at 1000
puS/cm for the Tongue River Reservoir. The Board has also
nodified the nonirrigation season standard for EC on the
Tongue River and Rosebud Creek.

Dr. Bauder's concern is that standards based on nean

monthly values do not limt spikes in the paraneters. He
contends that such spikes, or relatively short-term high
val ues, could be harnful to irrigation uses. The Board has

addressed this issue by adopting both nmean nonthly and maxi mum
st andar ds.

Dr. Minn shares Dr. Bauder's concern and in addition
feels that flow based standards will not be protective because
of the wide natural fluctuations in flows. This concern is
addressed in the response to Comment No. 43.

Finally, although the rules allow salinity increases
above background of as nuch as 200% under the nondegradation
provi sion and numeric standards, this would only occur during
the nonirrigation season. During the irrigation season, the
nondegradation provisions and nuneric standards closely
reflect existing quality in the |ower Tongue River and,
consequently, pr ohi bi t any significant i ncrease over
background | evel s caused by CBM di schar ges.

As stated in the proposed notice of rulenmaking, the
nondegr adati on provision was established in recognition that
significant increases of salinity levels occur throughout the
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year due to natural fluctuations of EC in the River. Si nce
t hese fluctuations occur naturally, adopting a nondegradation
requirenent that allows only a de mnims change above

existing quality wll not prevent natural fluctuations of EC
from going far beyond the de mnims val ue. Regar dl ess, the
nondegradation provision being adopted wll rmintain all

designated and existing uses in conpliance with state and
federal |aw

COMVENT NO. 43: The proposed standards do not protect
designated wuses because the provisions for flow based
permtting do not ensure that designated uses are protected at

all tines. For exanple, no standard is set that addresses
wor st-case, lowflow events, and the rule is silent on the way
the flow based permit wll be nonitored and neasured. The

fact that occasional high flows in the Tongue River may render
di scharges of CBM water |ess harnful is not a reason to allow
year-round fl ow based discharges. Finally, it is arbitrary to
abandon the current use of the 7QLO |imtation that is applied
in all other MPDES permts, given the Departnment's reliance on
the 7QLO0 as an appropriate neans to protect water quality.
The purpose of the Mntana and federal water quality laws is
to protect water quality and beneficial uses, not to encourage
t he discharge of nore pollutants. |If flow based permtting is
al | oned, one conmentor suggested that a requirenment for real-
time flow neters be adopt ed.

RESPONSE: The Board does not agree that the requirenent
for a flowbased analysis to determne conpliance with all
applicable water quality standards wll fail to protect
desi gnat ed uses. The language in the rule contenplates that
the ultimate goal of the fl ow based analysis is to ensure that
water quality standards and nondegradation requirenents are
nmet . Rat her than needlessly Iimt discharges by applying a
wor st-case restriction during periods of high flow, the rule
requires the Departnent to allow nore discharges during high-
flow events, provided that all water quality standards and
nondegradati on requirenents are net. Al t hough the rule does
not mandate the use of the 7QL0 or real-tinme flow neters, as
requested by the comments, the rule does not prohibit their
use. For exanple, the Departnent may determ ne that the 7QL0
is an appropriate limt during nonths that have denonstrably
lowflows. Gven that the Departnent's use of the flow based
analysis nust ultimately ensure that all water quality
standards are net, the rule guarantees that all beneficial
uses will be fully protected.

COMVENT NO  44: The anmended rule proposed by the
Department is unconstitutional on its face because it sets
standards and provides for nondegradation exenptions that may
allow harm to water quality and beneficial wuses (i.e.,
agriculture, fisheries and aquatic ecosystens) w thout serving
a conpelling state interest. There is no conpelling state
interest in adopting standards to suit the needs of the CBM
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industry, particularly when treatnment and alternative di sposal
nmet hods exi st.

Furthernore, Montana's Constitution inposes a duty on the
state and all persons to ensure that a clean and healthful
environment is protected. That duty is fulfilled by adopting
the irrigator's proposed standards and rejecting the
Departnment’'s proposed st andards.

RESPONSE: The Board di sagrees. First, the Departnent's
proposed nuneric water quality standards are established at
levels that will protect all of the designated and existing
uses of the water, including the water's use for the support
of aquatic life and agricultural purposes. Second, the
Departnment's nonsignificance proposal does not exenpt EC and
SAR from nondegradation review Rat her, the Departnent's
proposal specifies a narrative threshold for determ ning
nonsi gni ficance that, simlar to the nuneric standards, wll
protect existing uses by prohibiting any neasurable effect on
t hose uses.

Mor eover , the Board <considered and rejected the
alternative of establishing a 50% or 10% nonsignificance
threshold for EC and SAR simlar to the proposal contained in
the irrigator's petition. In MAR Notice No. 17-171, the Board
expl ained that, given the natural fluctuations of EC and SAR
in the Tongue and Powder Rivers, which often result in
exceedances of the proposed nuneric standards, the policy of
mai ntaining existing "high quality" for these paraneters is
not justified. Regardless of the nuneric threshold that could
be inposed by the adoption of a 50% or 10% threshold, those

thresholds wll not prevent EC and SAR from naturally
degrading water quality to the point where the nuneric
standards are exceeded. The Board also explained that

inmposing a nuneric threshold based upon a percentage of the
assim | ative capacity would be virtually inpossible to conply
with or enforce. Gven that slight changes in EC and SAR are
extrenely difficult to measure, a nonsignificance threshold
based upon a percentage of the assimlative capacity would

require continuous in-stream nonitoring in order to
di stinguish between natural degradation and nonsignificant
changes resulting from discharges. The inpracticality of

enforcing a numeric threshold for these paranmeters argues
per suasi vel y agai nst the adoption of such threshol ds.

Upon review of the data, the Board acknow edges that the
rationale for adopting a narrative nondegradation threshold,
because natural fluctuations of EC and SAR will often exceed
the nuneric standards, is not applicable to the Tongue R ver
However, the second reason is applicable and supports
rejecting a nonsignificance threshold based upon a percentage
of t he assimlative capacity. As stated above, a
nonsi gni fi cance threshold based upon a percentage of the
assimlative capacity would be difficult to determ ne and

enf orce. Applying a de mnims threshold would require
continuous instream nonitoring in order to distinguish between
natural increases, increases caused by seepage from newy
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constructed CBM ponds, and "nonsignificant" increases caused
by a new di schar ge.

Based on the reasons given above, the Board does not
believe that the nuneric standards and nonsignificance
t hreshol ds proposed by t he Depar t ment viol ate t he
constitutional duty to "mmintain and inprove a clean and
heal t hful environment.” The standards and criteria are
intended to protect and mamintain all designated uses of the
waters while recognizing that there is little that can be done
to "inprove" natural fluctuations of water quality.

COMVENT NO. 45: The Departnent's reason for the non-
severability clause fails to establish a rational basis for
striking all of the water quality protections in the proposed
rules in the event that one of the provisions is declared
i nvalid. Typically, a court wll not invalidate an entire
regul atory schenme if one part is declared invalid when the
stricken provision is not integral to the regulation as a

whol e. This is particularly so when the non-severability
clause will Ileave Mntana with no protection against the
pollutants being regulated under the proposed rules. For

exanple, the flowbased provision in the rules could be
declared invalid without invalidating the nuneric standards
t hensel ves. On the other hand, if the court defers to a non-
severability clause, then the entire rule would be stricken
and, by default, the narrative standards would apply. The
Department has inplicitly acknow edged through the initiation
of these rules that the narrative standards are i nadequate.
Therefore, the ultimte result of adopting a non-severability
clause would be to lessen water quality protection in the
event one portion of the regulation is declared invalid.

RESPONSE: In MAR Notice No. 17-187, the Board expl ai ned
that the purpose of the non-severability clause is to preserve
the Board's primary objective of adopting nuneric standards
that will protect all existing and designated uses of the
waters w thout unnecessarily restricting discharges that wll
not harm those uses. The Board is concerned that, if a court
i nval i dates the nonsignificance thresholds for EC and SAR the
resul t woul d i kely be t he i mposi tion of numeri c
nonsi gni fi cance thresholds for these paraneters under a court-
ordered renedy. As explained above, the Board has considered
and rejected the option of adopting nuneric nonsignificance
t hreshol ds based upon the inpracticality of enforcing those
threshol ds and the fact that the waters naturally degrade to a
point that they often exceed the standards throughout any
gi ven year. For this reason, the Board is adopting the non-
severability clause because without it a court mght inpose a
threshold that is not warranted due to the natural conditions
of the streans.

COMVENT NO. 46: The standards proposed by the Montana
Departnment of Fish, WIldlife, and Parks are based on i nproper
assunptions, |imted data, and faulty nethodology for the
devel opnment of water quality criteria.
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RESPONSE: We agree that the process used by Departnent
of Fish, WIldlife, and Parks (FWP) to develop criteria does
not neet all of the requirenents set forth by EPA for criteria
devel opment. The FWP information can only be used to suggest
criteria, not to define them The Board is not relying solely
on this information but feels that it supports the adoption of
a year-round EC standard of 1000 pS/cm for the Tongue River
Reservoir. Li kew se, it supports the desire of the Board to
be conservative in the adoption of a nonirrigation season EC
standard of 1500 puS/cmfor the Tongue Ri ver and Rosebud Creek.

COMVENT NO.  47: The Mles City station should not be
consi dered representative of Tongue River water quality. This
station is downstream from the diversion of T & Y Irrigation
District and consequently has less flow and higher SARs during
the irrigation season. The Brandenberg Bridge station
provides a nore representative neasurenent of water quality
than the Mles City station.

RESPONSE: W recogni ze that there may be changes in the
water quality of the Tongue River from the Brandenberg Bridge
station to the Mles City station. Punpkin Creek enters the
Tongue River below the T & Y diversion and at the nouth of
Punpkin Creek during the irrigation season it had an average
EC of 2094 uS/cm (64 sanples) and an average SAR of 9.6 (42
sanples) during the 1970s and 1980s. The actual sources of
the changes in the quality of the Tongue River in this reach
wi |l be addressed during the devel opnent of a TMDL.

COMMVENT NO. 48: The standards might require clean up of
ranch reservoirs.

RESPONSE: Exi sting ranch reservoirs/ponds are not
regul ated by this proposed rul emaki ng.

COMVENT NO. 49: The nuneric standards are nore stringent
t han narrative federal standards.

RESPONSE: Both the nuneric standards and narrative
standards are intended to protect beneficial uses. The state
is adopting nuneric standards, not because they are nore
stringent, but because they are easier to admnister and
enf or ce.

COMMVENT NO. 50: The flow based approach is inpractical

Using this approach wll make it difficult to develop
di scharge limtations and to nonitor conpliance with those
[imtations.

RESPONSE: W agree that using the flow based approach
will make it nore difficult to develop discharge limtations
and to nonitor conpliance with those |imtations. Thi s does
not nmean that this approach is inpractical. DEQ is using this

approach in sone permits now The Board believes that DEQ is
conpetent to adm nister the fl ow based approach

COMVENT NO. 51: Many commentors urged the Board to adopt
strict nuneric standards for EC and SAR O her commentors
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urged the Board to adopt nore liberal numeric standards in the
absence of proof that such l|iberal standards would actually
cause harmto beneficial uses.

RESPONSE: The adoption of nuneric standards for EC and
SAR involves an assessnment of risks to beneficial uses. The
Board is adopting nuneric standards that provide a high |evel
of confidence that the standards protect beneficial uses, as
supported by scientific studies of the effects on crops and
soil s. By adopting standards that are within the range of
| evels of EC and SAR that occur naturally in the streanms in
the Powder River Basin, the Board believes that the effects on
aquatic |life and riparian vegetation will be mninal. The
Board is not required to adopt a |iberal nuneric standard
because of the lack of definite scientific studies that such a
i beral standard will not harm beneficial uses.

Revi ewed by: BOARD OF ENVI RONVENTAL REVI EW
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